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OF THE STATE OF DEI.A!{ARE

IN THE MATTER OF THE FORMAL
COMPLAINT OF FISHTNG, INC.
AGAINST DELMARVA POWER & LIGHT
COMPANY DISPUTING DISCONNECT AND
THE AMOUNT OF BILL ALLEGING THEFT
OF ELECTRIC SERVICE
(Filed August 7, 2018)
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Al[D NOIV, this 15th day of January, 20L9, the De]-aware Public

Service Commission ("Commission") determines and orders the following:

ffiIEREAS, On August B, 20IB , Fishing, Inc. , f iled a CompJ-ai-nt

agai-nst Delmarva Power c Light Company ("Delmarva" or *DPL") al1eging,

inter alia, that Defmarva wrongly disconnected its electric service at

its 436 E. Ayre Street, Newport, DE premj-ses on July 10, 2018 after it

had entered into a dispute, in good faith, over a revised bil-l from

Del-marva that combined Delmarva's calculation of Complainantf s

outstanding bill at its 436 E. Ayre Street, Newport, DE premises

together with its outstanding bill at Complainant's 434 E. Ayre Street,

Newport, DE premj-sesi and

IiIHEREAS, on October 24, 2018, in its Amended Answer, De]marva

denied that it had wrongfully disconnected Complainantf s service at

its 436 E. Ayre Street, Newport, DE premises, alleging that

Complainant's outstanding bill for its 434 E. Ayre Street, Newport DE

premlses was, in large part, a resuft of Delmarva's calculation of

Complainant's theft of services at it.s 434 E. Ayre Street, Newport, DE

premises from meter tampering (which the Complainant denies) which it





then combined with Complainant's bill for its 436 E. Ayre Street,

Newport, DE premises; and

I|IIEREAS, Delmarva alleges that combining Complainantrs bil-l-s for

the two (2) separate premises and subsequent di-sconnection for non-

payment of the combined bills is permitted by its tariff; and

IiIHEREAS, Staff of the Public Service Commission and the Public

AdvocaLe dispute that DeLmarva is allowed to combined outstanding bills

at a sole customer' s different address and accounts and then disconnect

service for the non-payment of the combined bill-s; and

!{HEREAS, in his "Finding and Recommendations of the Hearing

Examiner" dated December 12, 2018, the Hearlng Examiner, after

considering extensive briefs of the parties on the issue, finds that

Delmarva is not permitted to combine outstanding bills from a

customer's two separate premises and then disconnect service for the

fail-ure to pay the combined bil-l-s; and

VIHEREAS, the Hearing Examiner has recommended that Defmarva send

a revised bill to Complainant for its service as its 436 E. Ayre

Street/ Newport, DE premises as of .Tuly 10, 2018 (the date of the

wrongful disconnection) and provide the Complainant thirty (30) days

to pay the revised bill, unfess Complainant fil-es a notice of a bona

fide outstanding billing dispute as to the revised bi11, which disput,e

will be considered by the Hearing Examiner in this Docket;

NO!V, THEREFORE, rT IS HEREBy ORDERED BY EHE AFFIRT'IATM
VOTE OF NO FEIIER THA}T THREE COMMISSIONERS:

1. The

dated December

Findings and Recommendations of the Hearing Examiner

201-8 attached hereto as Exhibit "1" are ado

2

!2, pted.





2. The Commission reserves the jurisdiction and authority to

enter such further Orders in this matter as may be deemed necessary or

proper.

BY ORDER OF THE COMMISSION:

Chairman

J-
ssloner

Commissioner

Commis r

ATTEST:

ecretary

c

Commissioner

J
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I'Exhibit 1/

BEFORI EUE PUBLIC SERVICE COMMISSION

OF THE STATE OF DEI.AYilARE

IN THE MATTER OF THE FORMAI
COMPLAINT OF FISHING, INC.
AGAINST DELMARVA POWER & LIGHT
COMPANY DISPUTING DISCONNECT AND
THE AMOUNT OF BIIL ALLEGTNG THEFT
OF ELECTRIC SERVICE
(Filed August 7, 2018)

Dated: December 12, 20LB
Glenn C. Kenton
Hearing Examiner

PSC DOCKET NO. 18-1018
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BEFORE THE PUBLIC SERVICE COMMISSION

OF EHE STATE OF DELAI{ERE

IN THE MATTER OF THE FORMAL
COMPLAINT OF FISHING, INC. AGAINST
DELMARVA POWER & LIGHT COMPANY
DISPUTfNG DTSCONNECT AND THE AMOUNT
OF BILL ALLEGfNG THEFT OF ELECTRTC
SERVICE
(Filed August 7, 2018)

PSC DOCKET NO. 18 - 1018

FINDINGS AND RECOMMENDATIONS OF THE HEARING EXAMINER

Gl-enn C. Kenton, duly-appointed Hearing Examiner in thisDocket by

Ralnish Barua, Executive Director of the Commission, pursuant to Rule

2.5.2 of the Rules of the Publ-ic Service Commission (26 DE Admin. Code,

Chapter 1001. t'PSC Rul-es" f iles this t'Findings and Recommendations of

the Hearing Examiner" j-n the captioned Docket.

I. Appearances

On behalf of the Applicant Del-marva Power and Light Company
("Delmarva", \\DPL// or "the Company"):

By: LINDSAY B. ORR/ ESQ.
Assistant General- Counsel

On behalf of the Publ-ic Service Commission Staff ("Staff" or
"Commi-ssion Staff") :

By: THOMAS D. WALSH, ESQ.
DEPUTY ATTORNEY GENERAL

On behalf of the Divisi-on of thePublic Advocate ("DPA" or
"Pubfic Advocate") :

REGINA A. rORrI, ESQ.
DEPUTY ATTORNEY GENERAL

By:



On behalf of the Complainant, Fishing Tnc

By: Afol-abi Forbarin
Owner

Francis Ikpatt
Busi-ness Manager

II. BACKGROT'ND

A. FISHING, INC. COMPLAINT

1. On Augusl 8, 2018, Fishing/ Inc./ filed a Complaint against

Delmarva Power & Light Company ("Delmarva" or "DPL")alfeging, inter

alia, that Defmarva wrongly disconnected its el-ectric service on July

10, 20IB after it had entered into a dispute, l-n good faith, over a

revised bill- of $ 105,000 for the period covering September, 2010 through

December, 2016. The Complainant dlsputed Delmarva's cfaim that Fishing,

Inc.'s meter had been tampered with which led, in large part, to the

revised bill of $ 106,000 from Delmarva. The Complainant also disputed

the amount of the bi-ll.

B. DELI{ARVA AI{SISER

2. Delmarva in its answer filed September 4, 2018 denied alf of

the ComplainanL's allegations. Delmarva stated that when a servj-ce

person originally visited the site of ComplainanL's operations at 434

E. Ayre Street, Wilmington, DE in December, 20L6 for the purpose of

disconnecting service for non-payment/ the service person found that

the Complainant's meter had been tampered with and that two (2) of the

(3) phases had been diverted, thus only I/3 of the usage was been

properly recorded. According to Delmarva, after service for 434 E. Ayre

Street was disconnected, it noticed a substantial increase in the

electrical usage of Complainant's adjoining site at 436 E. Ayre Street.

2



Del-marva alleges that it determined that the load previously taken by

Cc.lrLplairrarrL's 434 E. Ayre SLreeL pleurises irad beerr diverted to

Complainant/s adjoining 436 E. Ayre Street premises that had been

activated on July, 20L6. According Lo Delmarva, it then worked for more

than a year t.o determine the amount of the by-passed load as it alleges

it is permitted to do pursuant to its tariff. This resulted in a revlsed

bill t.o Complainant in t.he amount. of $ 106,000. When Complainant did

not pay the revised combined bil-1, on July 10, 20LB t Defmarva

disconnected service to Complainant's 436 E. Ayre Street premises.

Delmarva further responded that it had no record of a bil-ling dispute

with the Complainant when 1t disconnected service at either of its

focations.

C. THE PT'BLIC ADVOCATE

3. By letter of August L3, 2018, the Public Advocate exercised

its statutory right of intervention in this Docket.

III. PRE HEARTNG CONFERTNCES AT{D PROCEDURAI In,TTERS

A. PRE-HEARING CONE"ERENCE # 1

4. On October 4, 2018, I hel-d the first pre-hearing conference

via telephone pursuant to PSC Rule 2.L0. The conference was transcribed

by a Court. Reporter. During that conference/ pursuant to the provisions

of PSC Rul-e 2.12.I, I made a preliminary determinati-on that there should

be a different order of presentation at the upcoming Evidentiary Hearing

by which the moving party (in this case/ the Complainant, Fishing, Inc.)

normally opens and closes the presentation of evidence as prescribed in

PSC Rule 2.12.1 In particular, PSC Rule 2.12.1 prescribes that the

Hearing Officer may determine a different presentation, "such as when

3



the evidence is peculiarly within the knowledge or control of another

person." In the current matter, after review of the Complaint and the

Answer, I made a preliminary determination that the evidence as Lo the

pertinent facts. including the facts surrounding the various

disconnection issues, is peculi-arly within the knowledge of

Delmarva and therefore Delmarva should open and close the

proceedings. l

5. Nevertheless, I stated that I was not aware of any rule or

provision that would permit deviation from the burden of proof

provisions of Rufe 2.12.3 which provides as follows: "?he burden of

proof shaLf be on the movinq party, except when placed upon another

party by 7aw of Commission order. " Therefore, in the currenL matter,

even though Delmarva is to open and close the proceedings, the burden

of proof as to the issue of the disconnections (and other relevant

supporting issues) remains on the Complainant. It would be incumbent

on the Complainant to offer substantial evidence, free from lega1 error,

that the disconnections (and any other rel-evant facts) were not carried

out according to Lhe law, any rule of the Commission or any the tariff

provision of Delmarva.2

6. Following the pre-hearing conference, I further noted in a

Ietter to all parties that whil-e the issues surrounding the

disconnections of Complainant's service by Delmarva were subject to the

jurisdiction of the Commission, nevertheless the issues surrounding the

1 Pre-Hearing Conf. #1, Tr. p.23 G 1-5.
2 Pubfic Water Supply v. DiPasquale, 735 A.2d 31 B (Del. 7999\, OLney v. Cooch,
De1. Super., 425 A2d 61-0 (Del. 1981).
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amount of the biII were not properly matters wlthin the jurisdiction of

Lhe Corrunission but rat.her matters for Delawaref s Courts.3

B. DEL&nR\riA' S AI'IENDED AI{SI{ER

1. Following the pre-hearing conference, counsel for the Publ-ic

Advocate expressed conti-nued confusion as to the evidence and the burden

of proof in this matLer. f concurred. fn particular, it was stil-l not

clear as to whether Defmarva would offer evidence that. the disconnection

at Complainantts 436 E. Ayre Street premj-ses was for non-payment or for

meter tampering. or both? After consulting wi-th all parties, Delmarva

requested the opportunity to consult further wiLh its personnel on this

matLer.

B. Following its further consultations, on October 24, 2018,

Delmarva filed an Amended Answer. In its Amended Answer, Delmarva removed

its allegation that the dj-sconnection, on July 10, 2018, of Complainant's

service at 436 E. Ayre Street was for meter tampering (the alleged meter

tampering having occurred at Complainant's other address | 434 E. Ayre

Street) and stated instead that the disconnection of Complalnant.'s

service on July 10, 20IB at 436 E. Ayre Street was for non-payment of

Complalnant's combined bill for both locations. According to Delmarva,

the unpaid bill for Complaj-nant's service at 436 E. Ayre Street included

$ 4126.89 for unpaid service at that address plus $ 109,535.95 for its

estimate of the theft of service at Complainant's other address at 434

E. Ayre Street. According

balance for the address at

to Del-marvat s Amended Answer, the unpaid

grown from $ 4726.89436 E. Ayre Street has

3 Artesian Water v. Cynwyd Club Apts. 291 A. 2d 381 (Def 1971)
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to $ 12,270.31 including late payment

balance for both l-ocations, according

C. PRE-HEARING CONFERENCE # 2

fees, reflecting a current unpaj-d

to Delmarva, of $ I27,146.2I.

9. Following Delmarvats Amended Answer, f schedul-ed a second pre-

hearing conference on October 26,2018 pursuant to PSC Rule 2.I0.I.2 in

order to identify the (revised) issues t.hat the parties intend to pursue.

The second pre-hearing conference was also transcribed by a Court

Reporter.

10. During the second pre-hearing conference, the parties

disagreed on the fundamental- lssue of whether Delmarva's ta.riff and,/or

the PSC Rules permit Delmarva to transfer an unpaid account balance at

a customer's one premises to the same customert s account at its second

premises and then disconnect servi-ce for non-payment of the combined

bill at the second premises? Delmarva said it believes it has the

authority to do so.a The Public Advocate said it believes the law is

unresolved on this j-ssue.5 Staff said that it had not had the opportunity

to research the issue6 but expressed doubt t.hat Delmarvat s position was

permitted.

11. Accordingly, the parties expressed support for briefing this

i-ssue prior to a public evidentiary hearing as its resofution would be

critical- to the resol-ution of the case. One party expressed an opinion

that should the outcome of the resolution of this issue be adverse to

Defmarva, the hearing "becomes a lot shorter" or "may not even become

4 Pre-Heartng #2, Tr. p.62 @5
5 rd. p.63 G17-18.
6Id. p,64 g IB-2I.

p.63 G10
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nece s sary

L2.

the issue

By letter to the parties of October 26, 2018, I synthesized

Lo be briefed as foflows:

"Can Delmarva lran.rJbr an outsfandin6i balance.from a custonter's one
account to lhat same customer's other account, as Delntarva savs it ltas done in this matter,
and then disconnect service to the transferee accountfor non-payment of both the cttrrent
cutd lransferced balance? "

The parties acquiesced in the framing of the issue to be briefed and

the briefing schedule I proposed.

IV. BRIEES OE THE PARTIES

A, DELIdARVA'S OPENING BRIEF

13. fn its openinq brief, Delmarva alleged that its tariff and

its previous communications wit.h Staff and the Public Advocate permit

Delmarva to transfer unpai-d balances from a customer's one account to

another accounl. so J-ong as the customer is the same. Del-marva cites,

inter alia, Section IID of its el-ectric t.ariff which states, "service

at new focations shaff be rendered onTy when alf l:ifls for service to

the Customer at any other focations have been pald, or credit

arrangements satisfactory to the Company have been made."B

I4. In addition, Delmarva cites the Settl-ement Agreement in PSC

Docket 02-231, approved in Order No. 6328, including various

correspondences among the parties in connection therewith in which

counsef to Del-marva stated , "As disc'ussed, in the absence offratd, misrepresentation

or other bad.ftrith conduct, as determined on a case by case basis, the practice to be followed

' Id. p.11 @ 2-70
B PSC Del- . No. B

("Section fID")
Electric, Fourth Revised Leaf No. 9, Section IID

1



by Delmart)a on ct goingforward basis is that balances will be tran.sferreclfrom one account

to crnother where the same individual(s) appear(s) as the responsible party on both former

cmcl currenf accozults. "9

B. AI.IS!flERING BRIEF OF STAFF A}ID THE PUBLIC ADVOCATE

15. Staff and the Publ-ic Advocate, in a joint Answering Brief,

disagree with the conclusi-ons of Defmarva that it is permitted to

transfer unpaid balances from a customer's account to the same

customer/ s other account and then disconnect services from the second

account for non-payment of the combined bills.

16. In support of their position, Staff and the Public Advocate

point to the plain language of Delmarva's tariff: "ft]he use of

service at two or more separate properties shaff not be combined for

b177ing purposes."ro

I1. Staff and the Public AdvocaLe further argue that, even absent

the language cited above, the definition in Delmarva/ s Tariff of

"Premises" which states "muJtipTe premises or sites under the same name

are considered nultiple customers"rr makes it cl-ear that the

Complainantt s accounls at two separate sites are separate accounts not

to be combined.

18. Staff and the Pubfic Advocate concede the language in Section

lID of Defmarvat s tariff provides, or could have provlded, Del-marva with

s Letter from Pamefa J. Scott, Assistant General Counsel of Delmarva to
Michaef D. Sheehy, Public Advocate dated August 10, 2012 and letter
from Pamela J. Scott to Ruth Ann Price, Division of Pubfic Advocate
dated January 25, 20L3.
10 Tariff Section II, Application and Contract for Service, Paragraph C

(t'Paragraph C" ) .

rr Tariff, Definition of Terms, Fourth Revised Leaf No. 4 and Fourth Revised
Leaf No. 5. The definition of "Customer" contains simifar language.
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recourse in the current situation. It would have permi-tted Delmarva to

deny service to the Complainant's 436 E. Ayre Street premises when

service was initiated in July, 2076 if Complainant has noL paid its

outstanding bill at 434 E. Ayre Street, including charges for the

esti-mated cosLs of service theft. But Staff and the Pubflc Advocate

point out that Defmarva did not do this. Rather, Delmarva initiated

service on July, 20!6 for the Complainant at 436 E. Ayre Street in spite

of an apparent (or potential) outstanding balance at its 434 E. Ayre

Street premises.

19. In response to Delmarva's contention that it was not aware 1n

July, 2016 of the extent or amount of the amounts due for the

Complainant's 434 E. Ayre Street premises when 1t initiated service for

the Complainant at its 436 E. Ayre Street premises and that lt was not

untif its service person visited Complainant/ s 434 E. Ayre Street

premises in December, 2016 to disconnect service for non-payment that

it became aware of the alleged meter tampering, Staff and the Pubfic

Advocate point out, as Delmarva has stated 1n its Amended Answer/

Delmarva had in 1ts files photo (s) from 2010 from the Complainantf s 434

E. Ayre Street premises showing the meter tampering. Therefore,

according to Staff and the Publ-ic Advocate, Delmarva elther knew of or

should have known of t.he outst.anding amounts due for 434 E. Ayre Street

in Ju1y, 2016 when it initiated service for the Complainant at 436 E.

Ayre Street.

20. Further, Staff and the Publ-ic Advocate argue that Defmarva

has substantial- recourse in both the civil and criminaf courts of the

State of Del-aware shoul-d it be able to prove the Complainant is guilty

9



of theft of electricaf services. 12

2I. FinalIy, Staff and the Public Advocate dispute Del-marva

reliance on the correspondence between Delmarva, Staff and the Publ-ic

Advocate in connection wit.h the Settlement Agreement for Delmarva's

CusLomer Service issues in Docket 02-23L. Staff and the Public Advocate

contend that such letters are non-binding on the current Complainant

and, nevertheless, are ineffective to the extenL that any such

correspondence is at odds with the provisions Defmarva's tariff.

C. REPI.Y BRIEF OF DELT'IARVA

22. In its Reply Brief, Delmarva replies as follows:

(i) The tariff language cited in the Answering Brief of Staff

and the Public Advocate as described in paragraph 16 above13 is

misplaced. Delmarva argues that this cited language, taken in its total

context, was not meant to prohibit transferring bal-ances, rather it is

meant to require Delmarva to have only one point of delivery at a premise

and has nothing to do with transferring balances. Indeed, the title of

the tariff section is: "C. One Point of Delivery." According to

Delmarva, this tariff language simply means that if a customer has

houses on two separate properties, it will provide separate bil-ls for

each focation. It does not prohi-bit Del-marva from colfecting an unpaid

balance on one account by transferring this balance to the same

customer's other account.

(ii) The rel-iance of Staff and the Public Advocate on Lariff

t2 IL Del. C. 5845.
tt "[tJhe ttse of'service at h.vo or nlore separate pt"operlies shcll nol be combined.fbr billing
purposes. " Section llD. Op. cit.
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definition Ianguage for "Premises" a:nd "Customer"14 is simitarly

misplaced as this language does not specifically prohibit balance

transfers.

(iii) Generally, according to Delmarva, there is no specific

tariff language that prohibits it from Lransferring balances to coflect

payments owlng and due, and the general language in Section II (D) that

provides Delmarva with the abllity to refuse to connect new service

until al-l outstanding balances of that customer are paid in full- should

be construed broadly to give Delmarva the right to transfer balances to

effect payment from the same customer.

(iv) Finally, Delmarva argues that forcing Delmarva to

resort to the CourLs to cofl-ecl outsLanding balances for theft of

electric services places an undue burden on its other customers as it

cannot recover costs of col-l-ection, and thus Lhe simpler method of

balance transfers is more cost-effective.

23. In its Reply Brief, Defmarva does not deaf further with its

Opening Brief contention that certain post-settlement correspondence

with SLaff and the Publ-ic Advocate can be used to justify its bafance

transfer.

v. DISCUSSION

A. THE FACTS

24. The rel-evant facts in the Docket at this point in the

proceedings are essential-Iy not controverted:

(i) The Complainant, Fishing, fnc., had been taking electri-c

ra \t [m/ ultiple premises under the safie name are
Op. cit. fn. 11.

11
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service from Defmarva at two (2) of its premises: (1) for several years

at lts 434 E. Ayre Street, Newport, DE premises, and (2) since July, 2016

at its 436 E. Ayre Street, Newport, DE premi-ses.

(ii) According to Delmarva, when its service personnel

arrived at Complainant's 434 E. Ayre Street premises in December, 2016

to disconnect service for non-payment., it notlced that the meter had been

tampered with. Complainant denies tampering with the meter at 434 E.

Ayre Street

(iii-) Delmarva alleges that aft.er learning of the meter

tampering at 434 E. Ayre Street in December, 2016, it proceeded to

estimate the amount of electricity theft as it is permitted to do in its

tariff. According to Delmarva, this process took Delmarva more than a

(v) Delmarva alleges that when it first provided electric

service to Complainant/s 436 E. Ayre Street address on July, 2016, it

was not aware of the meter tampering at 434 E. Ayre Street, although

Delmarva admits that when it searched its records at a fater date it

uncovered 2010 photographs which allegedly showed the meter tampering.

(vi) Once the amount of the alleged el-ectric theft at 434 E.

Ayre Street was calcuJ-ated, Delmarva proceeded to transfer this amount

to Complainant's 436 E. Ayre Street account and added this amount to the

then outstanding bafance at Complainant's 436 E. Ayre Street account.

When Compfainant did not pay the combined amounts (plus interest and fate

fees) as bil1ed by Delmarva, on July 10, 20L8, Delmarva disconnected

Complainant's service at 436 E. Ayre Street for non-payment (of the

combined amounts).
I2



B. THRISHOLD LEGAL ISSI'E

existed a threshold

and the

Brief.

Public Advocate's

I have reviewed

regulations with respect

untolded, it became clear that there

that needed to be considered and dealt

Joint Answering Brief and Delmarva's Reply

Delmarva's tariff and associated rules and

thereto. And I have reviewed t.he relevant

25. As these proceedings

legal issue

forward:with prior to moving

"Is Defmarva permitted to transfer what it believed to be amounts
owing and due at a customerts one premise (assuming these amounts are
correctLy cafculated) to that same customer's additionaf prenises account
and then to disconnect service at the second premlse for non-paynent of
the cc;nbined amounts?"

If the answer is "yes, " Lhen these proceedings could continue to determine

the additional facts necessary to resolve this docket. If the answer is

"no" and Delmarva inappropriately disconnected Complainant/ s service at

its second premises, the principal remaining issue woufd be the remedy.

26. Because the parties disagreed on this threshold lega1 issue,

I asked, and the partles agreed, that the issue be briefed for a better

understanding of the law, rul-es and regulations invol-ved in thi-s issue

of the transfer of customer account balances at one premises to that same

customert s account at another premises. Indeed, counsel to the Public

Advocate said that the issue of Defmarva transferring bafances from a

customer's one account Lo that same customert s other account has been an

unresolved issue for some time. She stated that a principal reason the

Pubfic Advocate to be invofved in this Docket in what woul-d otherwise be

a private

21 .

Complaint was to seek resol-ution of Lhis fundamental issue

I have carefully reviewed Delmarva/ s Opening Brief, Staff's

Defaware case l-aw

13



28. As discussed above in the sunrmary of Delmarva's Opening Brief,

Del-marva relies on the J-anguage of Section IID of its tariff which makes

it cl-ear that Delmarva can refuse to open a customer's second account if

there remained an outstanding bal-ance on that same cusLomer's other

account.

29. I agree with Del-marva's interpretation of Section IID that it

would have given Del-marva the right to refuse to connect service at the

Complainant's 436 E. Ayre Street premises in JuJ-y, 2016 until the

Complainant had settled its outstanding balances for its 434 E. Ayre

Street account. But that isn't what Delmarva di-d in this matter. It went

ahead and connected service to Complainant's 435 E. Ayre Street premises

in July, 2016 without seeking to collect outstanding balances at its 434

E. Ayre Street premises.

30. Delmarva states that it was not aware of the meLer tampering

2016 when itat Complainant's 434 E. Ayre Street address in Ju1y,

connected serviced at 436 E. Ayre Street,

tampering upon disconnection of service

Street address in December, 2016.r5

31. Staff and the PubIic

having said it discovered the

at Complainant's 434 E. Ayre

Advocate argue that the fact that

aware of the meter tamperinq at

address when they opened service at

Defmarva alleges

Complainant's 434

Comp-Lainant' s 436

iL was not

E Ayre

Ayre

Street

E Street premises is .i-rrelevant; that all

ls Staff and the Public Advocate point out t.hat in spite of Delmarva's
allegation that it was not aware of the meter tampering at 434 E. Ayre
Street when it connected Complainant's service at 436 E. Ayre Street in
July, 20L6, neverlheless, Delmarva admitted that fater research into
iLs records uncovered photos of Complainant's 434 E. Ayre Street meter
from 2010 showing the meter tampering.

I4



parties must take the facts where they lie. I agree.

32. Delmarva further relies on an exchange of correspondence post-

settfement 1n PSC Docket 02-237 concerning Delmarva's customer service

issues in which Delmarva says it made cfear to the Public Advocate and

Staff that De1marva's practices had been and would contlnue to be to

transfer outstanding account balances from a customert s one account to

that same customer's different account. However, I agree with Staff and

the Public Advocate that no such correspondence can overcome the language

in De]marvaf s tarif f .

33. Staff and the Public Advocate rely on what they contend is

the apparently straightforward language in Defmarva's tariff which

states: "ftJhe use of service at two or nore separate properties shaff

not be combined for bi771ng purposes. "16 f agree with Defmarva that

the language cited by Staff and the Pubfic Advocate is not exactly on

point that outstanding bafances in a customer's one account cannot be

transferred to that same customer's other account. But it is c]ose.

It certainly seems to suggest a requirement of keeping different

accounts to the same customer separate.

34. Further,

to Court acti-on

Defmarva argues that to require Defmarva to resort

to coflect outstandinq balances when that same

customer has another. account is not cost-effect. And it argues Lhat

Section C 1sthe language cited by

inapposite.

35. Delmarva

Staff and the Public Advocate rn

argues that the general rntent of Section IID

16 Paragraph C, Op. cit.
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is suffi-cient

Staff and the

to permit balance transfers. I drsagree. I agree with

Publrc Advocate that Delmarva cannot rely on the general

Section IID of its tariff that permits Delmarva tolanguage

withhold

premise

separate

transfer.

36.

an

This seems to me to be particularly apposite when combined

with language in the definition of both "Customer" and "Premises"

which states "muLtlple prenises or sites under the same name are

considered muftiple customeLs. "l7 As a result, I believe Delmarva/ s

reliance on Section IID is a stretch.

31. My view is that absent specific tariff language permittinq

balance transfers between customer's accounts, Delmarva's reliance on

the general language in Section IID is misplaced. This is especially

true as the language cited by Staff and the Public Advocate, while

not exactly on point, certainly seems to require keeping accounLs

(and thus account bafances) to the same customer, separate.

VI. FINDINGS A}TD RECOMMENDATIONS

A. DECISION

38. Therefore, for the reasons stated above, I find that

Delmarva's di-sconnection of Complaj-nant's service on July 10, 2018 at

its 436 E. Ayre Street, Newport, DE premises for failure of

Complainant Lo pay its combined account balances for its two separate

connections for a customer's outstanding bal-ances at one

to justify transferring those balances to a customer's

account absent specific tariff language authorizing such

1t op. cit., fn 17.
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premises was not permatted.

39. Should Delmarva wish to be able to transfer outstanding

customer balances, it should avail- itself of the appropriate process

to amend its tariff with specific language provlding for such bal-ance

transfer together with the terms and conditions with respect thereto.

40. Nothing herein should be read to suggest Delmarva does not

have the rrght to proceed to colfect any legitimate outstanding

balances through the Courts, either civilly or criminally, i-f it can

prove theft of electric services (an issue which this fnterim Decision

does not consrder). Past Delaware cases have made it cfear that the

Courts, not the Commission, are the appropriate vehicle for coflection

of unpaid account bafances. rs

B. REMEDY-

4I. I have dealt with the core Lhreshold issue of these proceedings

and decided that Delmarva's attempt to transfer Complainant's outstanding

account bal-ance on one account to Complainantt s other account was not

permitted. Therefore its disconnection of Complainant's service on July

10, 2018 for non-payment. of both combined balances was not permitted.

Now what?

42. In my view, the most expeditious and reasonable process for

moving forward is for Defmarva to promptly send to the Complainant a bill-

for the outstanding electrj-c services at Complainant's 436 E. Ayre Street

premlses as of the date the service was disconnected on July 10, 2018.

The Complainant shal-l have thirty (30) days to make payment. At such

1B Georgia-Pacific v. Defmarva Power & Llght, 1992 WL 396391 (1992)
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time as Complainant makes payment for these services, Delmarva should

forthwith restore Complainant's efectric servj-ce at its 436 E. Ayre

Street address.

43. Because Delaware law does not permit Delmarva to disconnect

electric service when a legitimate billing dispute exists,le shouldf upon

receipt of Defmarva's bill for services at its 436 E. Ayre street premises

as of July 10, 2018, Complainant befieve that a bona fide bil-ling dispute

exists as to that account, it should promptly notify me that it believes

a bona fide billing dispute exists as to the charge for electric services

at its 436 E. Ayre Street premises. Then and in that case, I will

promptly ascertain whether such a bona fide biJ-1ing dispute exists

(rather than a non-bona fide billing dispute) . If I determine, and the

Commission agrees, that a bona f ide billing dispute exists, Delmarva must

service at that address and leave it topromptly restore Complainant's

the De]aware Courts to resolve

the Commissj-on agrees, that a

Delmarva shall be under no obligation to restore service and

Complainant's remedy, if any, woul-d lie in the Delaware Courts.

C. PROPOSED ORDER

44. I have attached hereto as Exhibit A a copy of a proposed form

of Order for the consideration of the Commission.

1e See Artesian, Op. cit.

the billing matter. If I deLermine, and

bona fide billing dispute does not exist,
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Dated: December 12, 20L9

Respectfully submitted,

/s/

Gfenn C. Kenton.
Hearing Examiner
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